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Abstract
The ADR process enables the participants to choose
impartial mediators who are experts in the topic matter
of the conflicts they are having. This in no way
indicates that the function of attorneys will be lessened
in the future. They will carry on playing an essential
part in ADR procedures; nevertheless, in order to
fulfill the criteria of their function in ADR, they will
need to change. There are a relatively small number of
neutrals and skilled ADR specialists compared to the
size of the populace. It is believed that using ADR
processes may assist parties in arriving to a conclusion
in a civilized way. However, since they are reached via
a process that does not include litigation; the
judgments that are reached are not binding on
anybody. Since of this, the whole process is rendered
pointless because the participants do not adhere to
their conclusion, which results in a waste of both effort

and cash.
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It is imperative that systems for “alternative dispute
resolution™ be put into place as a method of hastening
the process by which cases are resolved in a court of
law. A sea shift from utilizing litigation as a method to
settle conflicts to adopting "Alternative Dispute
Resolution mechanisms such as conciliation and
mediation™ in order to offer fast justice is a
transformation  that cannot be easily done.
"Conciliation and mediation" are two examples of
ADR processes. The very first step had already been
made in India in 1940 when the very first Arbitrator
Act was approved, which was a very long time ago.
The requirements, on the other hand, were unable to be
completely implemented since the law had a number of
loopholes and issues. Nevertheless, many months later
in 1996, "The Arbitration and Conciliation Act was
enacted, which was based on the UNCITRAL model",
as was previously explained in the preceding portion of
the paper. This act came into effect on July 1, 1996.
The varied viewpoints of the top corporations and
businesses who make the greatest use of this Act were
also taken into consideration throughout the process of
amending it. These are the adjustments that were made.
In the field of Adalats, appropriate measures have been
introduced and altered in order to assist the agricultural
and commoner sectors in making much use of this one-
of-a-kind independent mediator in India. Consequently,

enough options for alternative forms of dispute
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resolution can now be found in India. The deployment
of this system has been limited, however, to just huge
corporations and other significant commercial
enterprises. Even though the notion of Lok Adalats has
been around for a very long time in Indian society, it
has not yet been utilized to its fullest potential. Despite
the obvious disadvantages associated with it, people
continue to choose litigation in a variety of contexts. It
is necessary to make use of the provisions that were
provided by the lawmakers. This use is only possible
when a certain process to boost the application of ADR
is performed. Other circumstances exclude its use. In
addition to have a really program for implementation,
it is required to first analyze what the difficulties are
and then make the necessary corrections.

“Problems in implementation and suggestions”:
Difficulties are almost inevitable throughout the course
of any deployment. The ADR does not constitute an
exception to this norm. The following is a list of some
of the challenges that were encountered throughout the
implementation phase:

Attitudes: Despite the fact that Indian law prioritizes
the use of arbitration as a method for conflict
settlement, Indian opinion has always detested the
irrevocability of arbitral rulings. The lengthy and
arduous effort to be liberated from enforceable arbitral
rulings is reflected in a substantial body of Indian legal
precedent, which serves as evidence to the battle.
Every party involved in arbitration, whether it be
external or internal, has the same goal in mind, which
is to "try to win if you can, and if you cannot do your
best to see that the other side cannot enforce the award
for as long as possible." This goal is supported and
encouraged by the legal community. Even while it is
increasingly seen as a viable method for settling
problems, mediation might be considered a failure as a
way of settling disputes in this sense, despite the fact
that it is becoming more popular. The problem was that
neither commercial sector nor the governmental

industry in India has adequately been imbued with the

"spirit of arbitration" at this point in time. It will only
be possible to nullify an adjudication decision for
reasons that are unrelated to the subject matter of the
award itself, such as the arbitrator's complete absence
of authority, forgery or bribery on the part of either the
adjudicator or the other group, or a foundational
violation of fairness in the manner in which the legal
awards were conducted. It was a particularly English
invention for courts to have the authority to remedy
patent legal flaws that appeared on the surface of the
award. It was a grave error on their part to bring this
dubious legal system into the very litigious country of
India. Then, the narrow line that separates the benefits
of an award from mistakes of law that are clear on their
face is frequently muddled; after being churning up in
the head of an experienced lawyer, few issues of fact
decide to remain so. Under the Civil Procedure code of
1940, these fundamental flaws in the legislation
governing arbitration, as well as the attitude of
consumers, left their imprint on the process of
arbitration proceedings.

The standard method that we have always used to settle
disagreements has to be updated, and maybe even our
fundamental worldviews. This is the first and most
important step that needs to be taken. “When John
Chaney, a great basketball coach at Temple University,
is credited with coining the phrase winning is an
attitude," he may have stated it better. It's possible that
he was talking about alternative conflict resolution
when he said that. The basic definition of what it
means to come out on top has to be rethought. The
ultimate "win" needs not just an awareness of our
customers' interests and aspirations, but also our
capacity to find solutions to the challenges they face,
which is compatible with what our customers want to
do and expect. The goal of alternative dispute
resolution (ADR) processes is to create conditions in
which both parties walk away satisfied with the
outcome; however, the behaviour of individuals

participating in the process is turning it into a
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circumstance in which one party is victorious while the
other side is victorious only partially. This is not
dissimilar to the outcome of legal proceedings. In so
many big global arbitrations, the losing party will try to
have the grant overturned or at the very minimum have
its regulation deferred for as long as possible. Before
and during the listening, the parties will use any and all
prescriptive gadgets plausible, and some that are
edge. The

component of understanding and respect is absent.

unimaginable, to gain competitive
Rather than making payments with resolve, the losing
party will try to avoid paying by having the award
overturned or at the very least by having its compliance
defer. The new Indian legislation (of international
arbitral awards) was thought upon and eventually
passed against this backdrop. However, passing a new
legislation is just not enough; justices and attorneys
need to be made aware of the fact that the period of
judicially and court-controlled adjudication has
essentially come to an end. This realization is vital for
the new law to be successful. Our perspectives need to
be readjusted; we need to adapt to the essence of
alternative dispute resolution and subscribe to the
concept that is at the foundation of it, such is that of the
highest good conscience of the participants.

“Lawyer and Client Interests”: When it comes to
settling disputes, clients and their attorneys often have
opposing perspectives and priorities. It might be a
matter of cost, or it may be a question of character (one
individual may be a warrior, while the other may be an
issue solution). There are several cases in which the
client would not benefit from reaching a settlement
agreement. For instance, the client may desire a
precedent that is legally enforceable or may wish to
impress other prospective plaintiffs with its toughness
and the resultant expenses of making claims against it.
Both of these goals may be accomplished by
establishing a legal precedent law.

"Alternately, the client may be in a circumstance in

which there are no relational concerns; the only issue is
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whether it must pay out money; there is no pre-
judgement interest; and the cost of contesting the claim
is less than the interest that has been accrued on the
money. In this case, the client may decide not to
contest the claim because the cost of doing so is less
than the interest that has been accrued on the money. In
the aforementioned scenarios, along with a select few
others, it is not in the client's best interest to reach a
settlement. Nevertheless, it is often in the client's best
interest to reach a settlement that is agreeable. In point
of fact, it is the client's failure to reach such a
settlement that drives them to seek the advice and
representation of legal counsel in the first place. The
attorney is responsible for considering not just what it
is that the client want, but also the reasons why the
parties have been unable to resolve their disagreement,
and then locating a method of conflict resolution that is
likely to be successful in overcoming the obstacles to
settlement. Note, however, that even though it may
initially appear that the parties seek a settlement, there
are times when an examination of the impediments to
settlements reveals that at least one party wants
something that settlement cannot provide. This is true
even though it may initially appear that the parties seek
a settlement (eg. Public vindication or a ruling that
establishes an enforceable precedent.) An attorney who
is paid on an hourly basis stands to earn handsomely
from a trial, and the attorney could be less interested in
settling the case than the client is. On the other hand,
an attorney who is paid on the basis of a contingent fee
is interested in a rapid recovery without the
expenditure of preparing for or conducting a trial, and
he or she may be more interested in settlement than the
client is. The majority of procedures that aim to
encourage settlement require direct participation from
the clients. This is done in part because there is always
the possibility of a conflict of interest occurring".

This necessitates the adoption of novel strategies, some
of which may at first seem nearly paradoxical. For

plaintiffs in business lawsuits, the "victory" that most
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people consider to be the ultimate accomplishment is
the retrieval of enormous amounts of cash, for
instance. However, Wall Street places a higher value
on steady streams of income over the long term than it
does on big quantities of cash. It's possible that
renegotiating the terms of a long-term partnership
might lead to a more favorable outcome. Once the
parties have arrived to the mediation stage, attorneys
will often attempt to exercise a great measure of
influence over the proceedings, just as they would
during a questioning or a trial. On the other hand,
having the client actively participate in the resolution
process is often the most effective method to get a
satisfactory resolution. In addition, lawyers typically
use a "we-they" strategy to discussions, which almost
never ends up producing a win-win situation for both
parties. It is imperative that attorneys have a deeper
understanding of the significance of contract
negotiation, which is a kind of negotiation in which all
parties sit on the very same end of the desk and work
together to "grow the pie."

"In addition, attorneys are obligated to give thought to
the significance of Ethical Consideration, which places
the responsibility of actively representing a client on
them. If effective mediation advocates want to gain the
win that best serves their client's interests, they must let
go of any desire for retribution in favor of a more goal-
oriented approach. Only then will they be able to
secure the win. In many cases, it is the irate client, not
the lawyer, who is seeking retribution. Every new case
is a matter of principle for these clients, at least until
they get the lawyer's third or fourth bill, at which point
they want the term principle spelled in a different way.
In this situation, the attorney has an even greater
obligation to the client to provide an early and accurate
appraisal of the disagreement and to act as a point of
stability for the client. These disparities in interests
need to be resolved as quickly as possible”.

Legal Education: Pupils at law schools are prepared

for dispute more than for the skills of reconciling and

adaptation; as a result, the legal profession receives
inadequate service from law schools. Already,
attorneys devote considerable time resolving client
disputes via negotiation than they do in the courtroom
or the libraries, and research has shown us that the
organisation and customers more from the attorneys'
efforts to resolve client disputes through negotiation.
As we go into the next century, the greatest prospects
for society will lie in capitalizing on people's natural
tendencies toward cooperation and agreement rather
than in stoking our natural tendencies toward
competitiveness and antagonism. Attorneys would not
be at the center of the most innovative social
experimentation of our day if they do not take the
initiative to be pioneers in the process of marshaling
cooperation and devising procedures that enable it to
thrive. Skilled arbitrators and judges who are educated
to take a considerably more active role in leading
processes forward into a fair solution are going to be
required if there is going to be any real attempt made to
offer more cost-effective means of conflict resolution.
To summarize, in order to have a legal system that is
both fair and successful, the curricula will not only
need to be altered; it will also need the education of
whole new groups of individuals. Law schools have a
responsibility to acknowledge that the mechanisms of
conflict resolution have been fundamentally altered as
a result of changes brought about by the needs of the
business. Knowing the arbitral proceedings, the
concept of judicial precedent, and the steps involved in
the court proceedings are obviously still very
important. While this is going on, students ought to
improve their abilities as negotiators and learn to
recognize things like the importance of hearing and the
benefits of making the "first credible offer.” Law
schools also need to have a thorough understanding of
the concerns of advocacy and appropriateness in
alternative dispute resolution (ADR), as well as an
understanding of the crucial keys to conflict resolution.

It is about time that our legal education institutions
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started taking the initiative and assisting to design
programs of this kind.

Impediments to settlement: Even with this phase, i.e.
as during period of settlements, there are still obstacles
that need to be overcome, just because there may be
issues with the methods of administration. Among
them are the following:

» Poor communication: It's possible that the parties
have agreed and/or their counsel is so strained that it
prevents them from communicating efficiently. None
of the other parties has faith in another. The lack of
effective communication clear and concise, which
hinders good agreements, is generally the consequence
of a bad relationship, although this is not always the
case. Effective agreements are hampered as a result.
For instance, if the parties originate from completely
different cultures, it may be challenging for them to
comprehend and value the worries that one other has.
Or, if the important participants have a lengthy history
of antagonistic relations with one another, it is
probable that any attempts to communicate will be
impeded by the antagonistic relations.

* “The need to express emotions”:"There are times
when a settlement cannot be reached until the parties
have been given the opportunity to communicate their
perspectives to one another regarding the dispute and
the behavior of the other party. Venting one's feelings
in this manner while also having the sense that one has
been heard by the other party has long been
acknowledged as a necessary step in the process of
resolving conflicts within families and within
neighborhoods. Business disputes are no different.
After all, they do not occur between immaterial
corporations but rather between the people who
manage those corporations, and those people may have
just as much of a need to let off steam as anyone else
who is involved in a dispute”.

+ “Different views of facts”:In the majority of
situations, there really are two other persons who are

engaged in a fight, and everybody feels that those who
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are the one being the victim of some kind of
wrongdoing. Both sides are of the opinion that the
other is the one in the inaccurate information. The
individuals who hold this belief each have had their
own unique set of justifications for doing so. Each of
them truly has their own perspective on the conditions
that are underlying the scenario, in the very same
manner that they now have differing ideas on the
suitable resolution to the debate that is now taking
place between them. AIll camps get their own
understanding of what has transpired, and it will be
difficult to find a middle ground that accommodates
both of these perspectives. This is a huge hurdle within
itself.

* “Different views of legal outcome if settlement is
not reached: Parties to a dispute will often agree on
the facts but differ on how those facts should be
interpreted legally. One of the parties claims that, on
the basis of the facts that have been agreed upon, he
has a possibility of victory in court that is 90 percent;
the other party, with equal fervor, claims that she has a
chance of success that is 90 percent. Although there is
a possibility of a reasonable disagreement over the
anticipated result, neither of these estimates can be
accurate".

* “Issues of principle”:If several of the arguing parties
is passionately connected to some basic idea that must
be relinquished or surrendered in order to end the
disagreement, then finding a solution to the crisis is
usually more difficult. Instances of such lawsuits
include one that challenges the authority of neo-Nazis
to march into a city where so many Holocaust victims
live, and another that is brought by a religious group
that objects to the removal of vital structures from a
patient who is completely unconscious. Both of these
lawsuits have been brought in recent years. It is quite
improbable that the use of evaluative strategies would
be beneficial in the hope of attaining a resolution in
this kind of situation refers to the severity of the

sentiments involved.
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“Constituency pressures: If one or more of the
negotiators represents an institution or group, then
constituency pressures may prevent an agreement in
one of two ways: different components within the
institution or group may have different interests in the
dispute, or the negotiator may have staked her political
or job future on achieving a certain result".

 “Linkage to other disputes”: The outcome of one
disagreement might have repercussions for subsequent
disagreements between the same parties or between
them and a third party. If this is the case, they will
include this connection into their computations, which
might make the negotiating process so difficult that it
results in a deadlock. For instance, a car maker that is
having a disagreement and one of its retailers about
whether or not the dealer has the option to market
automobiles produced by other firms may, in the end,
be prepared — for circumstances that are peculiar to that
dealership — to permit the dealer to continue doing so.
However, the producer may be so concerned about the
impact of such an agreements on the resolution of
comparable issues with other retailers that the situation
between the parties reaches a stalemate. It is
conceivable that the manufacturers didn't actually
make this worry apparent in its discussions with the
retailer since it did not really want the dealers to
understand that the company was involved in similar
conflicts elsewhere. Alternatively, the manufacturing
may have simply forgotten to bring it up.

» Multiple Parties: When there are several parties,
each with their own unique set of interests, the
challenges that arise are quite similar to those that are
caused by the existence of a wide variety of constituent
groups and issue connections.

The "Jackpot™ phenomenon is a situation in which the
plaintiff feels certain of getting in a courtroom a
monetary recovery considerably above its losses, while
the defendant believes that it is improbable that this
would happen. This creates a significant obstacle to the

parties reaching a resolution. For instance, the situation

may be one where the legislation that ultimately
governs the situation allows for the discretion awarding
of civil penalties to the plaintiff who prevails in the
lawsuit. If the fundamental damaged claim is for ten
thousand rupees, and the plaintiffs believes that five
hundred thousand rupees in civil penalties is a
significant possibility but the respondent does not, the
large gap in case value may make it almost hard to
reach a compromise with the defendants.

Ignorance: Understanding of the rules of legislation
that were already in place is one of the primary reasons
why the execution was unsuccessful. The essential
legislation have been written by legislators, but they
have not given any attention to how they will be
implemented at the grassroots level. They do not
contribute to increasing people's knowledge of such
laws, which is necessary before individuals will
comply with them. Only those who move at the highest
levels of the enterprise are familiar with ADR
regulations. Of say nothing of the agricultural area, the
vast majority of India's intellectual class are oblivious
to the existence of such processes in their country as
well as the opportunities they provide.

"After all of these years of independence, most of the
rural segment now understands the formal legal system
and is making use of it at a time when the country and
the world at large are reverting back to the old
community-based problem solving and other ADR
techniques that are so well known in rural India. This is
the case at a time when the country and the world at
large are reverting back to the old community-based
problem solving and other ADR techniques. In our
nation, an individual's lack of familiarity with the law
is not a valid defense. However, if there isn't any
knowledge of it, how would people learn about it and
use it?"

“Corruption”:In our nation, bribery and kickbacks are
not novel problems. It was always a disease on the
country, and it is now consuming the fundamental

essence of what it is to be independent. The only way
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to get any job done in modern environment is to pay
bribes at every step of the process. People have given
up trying to challenge it since living their lives
independently of it has become more impossible. The
potential for corruption to permeate alternative dispute
resolution processes is quite high. In the event of a
discussion between a wealthy educated individual and
a poor illiterate guy over a property dispute, for
example, the possibilities of the wealthy person bribing
the negotiator are quite high. Therefore, in ADR,
bribery has the potential to become a very serious

issue.

"Although turning to alternative dispute resolution
(ADR) as soon as possible after the occurrence of a
dispute may provide the parties with the greatest
number of benefits, ADR can also be utilized to lessen
the number of contentious issues that exist between the
parties, and it can be terminated at any time by any one
of the disputing parties. On the other hand, there is no
assurance that a conclusive resolution will ever be
made".

"The majority of the facts regarding the dispute that
would have been proven otherwise continue to be a
bane in the discussion, which may lead to
dissatisfaction because the ADR proceedings do not
require a very high degree of evidence".

“There are also some situations under which an
amicable settlement through ADR is not favoured.
They are™:

* There is a possibility that one of the parties is money
owed, and all they want is a ruling that is definitive and
enforced, which may have been acquired by going
straight to court. Any surgery that involves ADR will
simply make his problem worse.

* One of the parties may be in debt to another, and they
may try to use an agreeable solution as a postponement
and invention mechanism. This may cause some other

party to be worried about the postponement, as well as
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the possibility of incurring additional costs but being at
an unfairness in the process excellence.

» The use of adjudicative procedures may be the most
suitable course of action for addressing some
circumstances, such as claims that are groundless or
that undermine a specific concept, as well as instances
that include physical damage or suspected criminal
activity.

The nature of any of these issues does not make them
permanent. Each one of them has an answer. An
progress has been put to provide some
recommendations for potential resolutions to the issues
that were outlined above in this section. This collection
of potential solutions is meant to serve as an
illustration rather than as a full resource. It is essential
to do extensive study on this topic. It is believed that a
shift in mentality regarding ADR would lead to more
participation in ADR practices, which would in turn
lower the workload placed on the judicial system.
Despite this, there will still be a dearth of awareness
regarding ADR, and this holds true regardless whether
one is in an urban or rural setting. In order to
successfully bring about a shift in mentality, it is
essential to raise people's levels of awareness. It is
possible to target the urban segment, since it has a
higher reading rate, by putting slides in cinemas,
advertising on tv channels and in publications, holding
occasional seminars, and maintaining a dedicated
hotline. It is the rural areas that has the most difficult
time changing their mindset. It took several years for
any of them to transition from the traditional grama
sabha institution to the modern legal system. In order
to return back to the previous system, and this is in
reality an ADR idea, there would need to be a
significant lines of interaction carried out by educated
experts who are explaining out the benefits of the
system. The intended change, which is a change of
mindset, may be brought about by gaining an
understanding of the benefits of conciliation and

bargaining. To maintain our presence here requires
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maintaining our consciousness via interactive
conversation. The process of modifying one's attitudes
might be made more understandable and exciting with
the assistance of a specialized hotline. People, in
general, have a poor understanding of legal language
and the options for conflict resolution that are
accessible to them. The other difficult problem is one
of dishonesty. The dissemination of information is an
essential component in the fight against these two
adversaries. The elimination of illiteracy would, in
point of fact, aid in the fight against corruption. The
activities of nongovernmental organizations (NGOs)
should be focused on giving those in need with access
to information. It would be helpful if each non-
governmental organization (NGO) that operates in
rural regions had at least one individual who was fully
dedicated to the cause. The fact that ADR is not
binding is the most significant shortcoming of this
framework. There is still the option to appeal the
decision against the judgment or request a delay in its
execution. "Justice postponed is justice denied," as the
saying goes. If it is not carried out in accordance with
its original intentions, alternative dispute resolution
will lose its entire meaning. The judgment should be
rendered obligatory on the participants, and no
appealing to the government should indeed be
permitted unless it was obtained fraudulently or if it is
contrary policy making. The decision should be
rendered enforceable on the groups. The rules of
process are currently being developed on a case-by-
case premise, and the parties involved in the dispute
are the ones who are making the rules (with the
possible assistance of legal specialists). Nevertheless,
the construction of an ADR judgment would benefit
from both a broad guideline and a prescribed
framework, which would help provide clarity to the
process. This will also aid in reducing the amount of
ignorance that people have and help facilitate better
negotiating. Instead of concentrating only on the

process of going to court, legal training and legal

schools should emphasize the skills of mediation and
arbitration. If alternative dispute resolution (ADR)
efforts fail, legal action should be considered as a
fallback option. Lawyer clients' objectives must also be
shaped in this way.

CONCLUSION: - In alternative dispute resolution
(ADR), the parties may establish their preferred rules
or processes for the conflict resolution process. The
most difficult part is getting there in the first place.
ADR programs are not constrained by rigid rules and
procedures and allow for greater degrees of flexibility.
As a result, there is the chance that the parties may
reverse their positions on the agreed-upon rules and
programs. This results in a delay and makes the
process of conflict resolution more laborious. It is
incredibly difficult to quote legal precedent and use
them as guidelines when there is a high level of
flexibility and unsubstantiated processes. Alternative
dispute resolution (ADR) processes were put into place
to help reduce the workload of the judicial system. In
spite of this, there is no change in the amount of work
required since there is always the possibility of
challenging the binding nature of the arbitral ruling in
court.
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